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EARLY START

LAW ON TELECOMMUNICATIONS
(adopted on June 9, 1998; amended July 11, 2000) Article 27 part 2

Telecommunications operators using their own funds and equipment must
record all telecommunication events and participants, as well as maintain and
ensure technical possibility for entities of operational activities to monitor
the content of the information transmitted via telecommunications networks;
also operators must provide all this information for entities of operational
activities free of charge when it is needed for the investigation or prevention
of the criminal acts, according to the procedure and scope to be established
by the Government.






AND EARLY DISSAPOINTMENT

RULING OF THE CONSTITUTIONAL COURT OF THE REPUBLIC OF
LITHUANIA On the Law on Telecommunications, Law on
Operational Activities, and the Code of Criminal Procedure
(adopted on September 19, 2002]):

A Electronic communication service and public connection network
operators can be obliged to retain and provide data without any
compensation, only as much as it is required for their own ordinary
business activities.

A Any equipment and operating costs necessary for the fulfilment of this
obligation beyond their own business discretion shall be compensated.

A Only the legislator shall establish the scope and procedures of data
retention and provision thereof to entities of operational activities



A COMPROMISE ?

LAW ON ELECTRONIC COMMUNICATIONS
(adopted on April 15, 2004) Article 77 part 2

Undertakings providing electronic communications networks and/or
services shall store technical information on the participants and events
of electronic communications only as much as it is necessary for their
own business activity, but not longer than for 6 month. Such information
shall be provided free of charge and in accordance with the procedure
established by the law to operational investigation entities, prosecutors,
courts if it is necessary to prevent, investigate and detect criminal acts.

Technical info on electronic communications may be stored for longer
period when it is necessary for emergency location, as well as where
such information is necessary for operational investigation entities,
prosecutors, courts for up to additional 6 months. Such storage shall be
paid for by state funds in accordance with the procedure established by
the Government.
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Data Retention Directive 2006/24/EC
(March 15, 2006)

A Based on false reasoning ?

A Too vague and general

A Lacks clear rules and harmonization on key
aspects of data retention (e.g. access to
retained data)

A Constitutionally questionable



National implementation of the Directive

The amendment of the Law on Electronic Communications (December 18,
2007)

i

Public electronic communication service and public connection network
operators must retain communications data and provide it to competent
institutions, without any compensation.

Stream data can be retained for no longer than 6 months from the date
of the communication (Article 66 Parts 5 and 6).

All data referred in the Part 1 Article 5 of the Data Retention Directive
mentioned (and repeated in the Annex No.1 of the Law) and required for
the investigation of the felonies and other criminal acts must be retained
for 12 months from the date of the communication (Article 65 Part 2)



AFTERMATH

PRESIDENTS VETO (December 29, 2007)|

The President of the Republic of Lithuania Valdas Adamkus has put veto
on the amendment of the Law on Electronic communications (December

18, 2007).

The President indicated that Constitution does not empower the state to
transfer the responsibilities for private subjects and oblige them to
implement these functions with their own funds, even if it is required for
the public safety and public order.

Unfortunately no further constitutionality argument was provided.



Constitutional considerations

A Reconciling of the previous decision of the
Constitutional Court with the requirements of the
Data Retention Directive

A Success in German Constitutional challenge
(preliminary decision on March 19, 2008):

the retained data can be transferred to law enforcement
authorities only in cases of serious crimes and with a
judicial warrant

A European Court of Justice case Ireland vs. Council of
the European Union, the European Parliament (Case

C-301/06)
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WAIT AND SEE: THE BEST APPROACH FOR
THE NEW MEMBER STATES ?

A OnJanuary 17, 2008 the Parliament of the
Republic of Lithuania decided to postpone the
new amendment of the Law on Electronic
communication and to reopen the discussion
(the enactment is pushed to early 2009 at
best)
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